torture, and some war crimes including the recruitment or use of child soldiers. Other crimes might be prosecuted as "ordinary" offenses using statutory provisions on murder, rape, etc. There is no U.S. federal legislation on crimes against humanity, although Puerto Rico has a law criminalizing the same, and legislation is now (again) being considered in the Senate. Under the ICC's "same person/same conduct" test for inadmissibility, 1 this existing U.S. law might be sufficient in many cases to permit the complementarity principle to deprive the Court of jurisdiction in cases being investigated or prosecuted by the United States, although obviously it would depend upon the facts and circumstances of the particular case. However, considerable legal gaps in coverage, particularly as regards crimes against humanity, could prevent U.S. courts from exercising criminal jurisdiction over U.S. and foreign nationals accused of committing ICC crimes, particularly given the presumption against extraterritoriality in the application of U.S. federal criminal law. Others have also argued that the military courts martial system may be inadequate to cover the commission of war crimes.
Sometimes the United States government is supportive of efforts to combat impunity for the commission of ICC crimes abroad, if it perceives this support to be in the U.S. national interest or strong civil society coalitions among otherwise disparate actors support U.S. action (as in the case of Darfur) emerge. At the same time, there appear to be tremendous political barriers to accountability for the commission of ICC crimes by U.S. persons. Indeed, accountability for alleged criminal violations of the laws of war and the torture convention committed following the invasion of Afghanistan in 2001 and Iraq in 2003 has been virtually nonexistent.
As a general matter, this article includes information drawn directly from the website of the American Non-Governmental Organizations Coalition for the International Criminal Court, 2 and other human rights organizations as well as our own research and prior writings. This article allocates considerable space to analyze current and past government attitudes toward the Court. This seemed particularly germane in an election year which brings with it considerable uncertainty regarding future U.S. policy towards the Court.
II. THE U.S. GOVERNMENT AND THE INTERNATIONAL CRIMINAL COURT

A. U.S. FOREIGN POLICY AND THE ICC
The United States in Rome
The United States had been a supporter of the ad hoc international tribunals for the former Yugoslavia and Rwanda, contributing significant monies and personnel to these entities, furnishing evidence and cooperating with arrests. 4 Thus, it is not surprising that President Clinton initially expressed general support for the establishment of a permanent international criminal court. 5 Throughout the 1990s the United States participated in the U.N. Preparatory Committee meetings on the ICC Statute. However, as the negotiations progressed, statements made about the future court by the U.S. Government reflected deep divisions amongst various government agencies and no unified position emerged. 6 As the 1998 Rome Diplomatic Conference drew near, attacks on the soon-to-be-established Court increased, 7 and there were indications that the United States was not committed to the Court's establishment. 8 At and prior to the Rome Conference, the United States did not join the group of like-minded states that included many of its traditional allies. 9 The government's stated concern was to protect future U.S. defendants from prosecution by the ICC. It also opposed U.S. soldiers being investigated by the Court without U.S. permission. 10 Although many concessions were made towards the U.S. position during the negotiations, the defensive posture of the United States hardened as the Rome Conference progressed. On the last day of the Conference the U.S. delegation submitted two amendments for consideration in an effort to delay adoption of the Statute. After these proposals were rejected, adoption of the Rome Statute. 12 This resulted in a humiliating defeat for the United States as the delegates present at the Rome Conference proceeded to overwhelmingly approve the Statute. 13 Testifying before the Senate Foreign Relations Committee later that summer, Ambassador David J. Scheffer, head of the U.S. delegation in Rome, identified six objections to the Statute. Three formed the crux of the Clinton Administration's opposition to the Court: First, the Statute adopted a form of jurisdiction over non-state parties; second, the Statute created a Prosecutor who could, on his or her own authority (and with the consent of two judges), initiate investigations and prosecutions; and, finally, the Statute did not clearly require an affirmative determination by the Security Council prior to bringing a complaint for aggression before the Court.
14 Despite these objections and what President Clinton labeled "significant flaws" in the treaty, the United States signed the Rome Statute on December 30, 2000, the last day it was open for signature.
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President Clinton, however, recommended that his successor not submit the treaty for ratification until these concerns had been satisfied. 13 120 delegates supported the adoption of the Rome Statute, with 21 abstaining from the vote and 7 voting against the Statute (including the United States, Israel, and China). Id. at 224; Sadat, Uneasy Revolution, supra note 8, at 448.
14 The remaining three concerns were that the Statute did not include a ten-year opt-out period from the Court's jurisdiction over war crimes and crimes against humanity for any State Party; that a last-minute resolution appended to the text of the Statute (Resolution E) proposed that drug crimes and terrorism be included within the Court's jurisdiction at a review conference in the future; and finally that the Statute did not allow for reservations of any kind. been the result of tremendous pressure from influential civil society groups that had made the "Save Darfur" campaign impossible to ignore. 35 Nevertheless, the Security Council Resolution contained a provision providing immunity from ICC prosecution for nationals of non-member states and emphasized that none of the expenses occurred in the referral of the Darfur situation to the ICC would be covered by the U.N.
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Following the adoption of the Darfur Resolution a member of the U.S. Mission to the United Nations stated that the United States continued to hold fundamental objections against both the Court and the Rome Statute, 37 although later that year the U.S. House of Representatives adopted a resolution that appeared to acknowledge the authority of the ICC to prosecute the violations of international law that were occurring in Darfur. Along these lines, the Bush administration has indicated a willingness to cooperate with the ICC in the Darfur investigation, a position which the new administration will support. … Whether we work toward joining or not, we will end hostility towards the ICC, and look for opportunities to encourage effective ICC action in ways that promote U.S. interests by bringing war criminals to justice. to the Rome Statute of the International Criminal Court, and will always protect U.S. personnel, we are engaging with State Parties to the Rome Statute on issues of concern and are supporting the I.C.C.'s prosecution of those cases that advance U.S. interests and values, consistent with the requirements of U.S. law.
Hearing on the Nomination of Hillary Rodham Clinton to be Secretary of
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The Obama Administration has also been "prepared to support the court's prosecutions and provide assistance in response to specific requests from the I.C.C. prosecutor and other court officials, consistent with U.S. law, when it is in U.S. national interest to do so." 43 This policy has been consistently voiced by both recent U.S. National Security Strategy statements 44 and at the ICC ASP, 45 and the United States no longer actively pursues Article 98 agreements. 46 Moreover, actively assicted the Court and cooperated with the ICC in the arrests of Dominic Ongwen and Bosco Ntaganda (both of whom were transferred to the Court by U.S. Embassies abroad).
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Although it still provides no direct financial support to the Court, per the restrictions of the ASPA, it has provided assistance to governments pursuing ICC fugitives, such as Ugandan efforts to capture Joseph Kony and other members of the Lord's Resistance Army. 
Future Prospects: Election 2016
Republican presidential candidate Donald Trump has expressed strong opinions regarding international justice. He is reported as condemning the threatened mass withdrawal from the ICC by numerous African countries, stating that African leaders only wish to oppress the poor and accumulate 42 At the same time, the Republican National Platform for the 2016 election rejects the jurisdiction of the ICC, providing:
To shield members of our Armed Forces and others in service to America from ideological prosecutions overseas, the Republican Party does not accept the jurisdiction of the International Criminal Court. We support statutory protection for U.S. personnel and officials as they act abroad to meet our global security requirements. However, as Secretary of State she publicly opined that "it is a 'great regret'" that the United States is not a member of the Court," 54 suggesting that her views have evolved. It therefore seems likely that a Clinton Presidency would largely continue the policies of the Obama Administration towards the Court. 
B. U.S. GOVERNMENT AGENCIES AND THE ICC
A number of U.S. Government agencies deal with ICC crimes in one way or another. The U.S. Department of Justice, as mentioned above, has recently established the Human Rights and Special Prosecutions Section of its Criminal Division that works to deny safe haven to violators of 50 Several sources quote Donald Trump as follows:
It is shameful for African leaders to seek exit from ICC. In my view these leaders want to have all the freedom to oppress their poor people without anyone asking them a question. … When I saw them gang up against ICC yet they can't even find an amicable solution for the ongoing quandary in Burundi, I thought to myself these people lack discipline and humane heart. In addition to HRVWCU work, ICE successfully obtained deportation orders to physically remove more than 590 known or suspected human rights violators from the United States. Currently, ICE is pursuing more than 1,900 leads and removal cases that involve suspected human rights violators from nearly 96 different countries.
The U.S. Department of State contains the Bureau of Democracy, Human Rights, and Labor, as well as the Office of Global Criminal Justice ("OGCJ") (headed by Todd F. Buchwald). The OGCJ advises the Secretary of State and the Under Secretary of State for Civilian Security, Democracy, and Human Rights on issues related to war crimes, crimes against humanity, and genocide. In particular, the office helps formulate U.S. policy on the prevention of, responses to, and accountability for mass atrocities. To this end, the OGCJ advises both the U.S. Government and foreign governments on the appropriate use of a wide range of transitional justice mechanisms, including truth and reconciliation commissions, lustrations, and reparations in addition to judicial processes. The office also coordinates U.S. Government positions relating to the international and hybrid courts currently prosecuting persons responsible for genocide, war crimes, and crimes against humanity -not only for such crimes committed in the former Yugoslavia, Rwanda, Sierra Leone, and Cambodia -but also in Kenya, Libya, Côte d'Ivoire, Guatemala, and elsewhere in the world. The office works closely with other governments, international institutions, and nongovernmental organizations to establish and assist international and domestic commissions of inquiry, fact-finding missions, and tribunals to investigate, document, and prosecute atrocities in every region of the globe.
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Inter-agency initiatives include the Atrocities Prevention Board (APB), which is made up of representatives from several agencies including the Departments of State, Defense, Treasury, Justice, and Homeland Security, the Joint Staff, the U.S. Agency for International Development, the U.S. Mission to the United Nations, the Office of the Director of National Intelligence, the Central Intelligence Agency, and the Office of the Vice President -all of whom are at the Assistant Secretary level or higher. The APB is chaired by the National Security Staff's Senior Director for Multilateral Affairs and Human Rights.
Additionally, the Voluntary Principles on Security and Human Rights is a multistakeholder initiative (MSI) involving governments (including those of the United States and the United Kingdom), companies, and non-governmental organizations that promotes implementation of a set of principles that guide oil, gas, and mining companies on providing security for their operations in a manner that respects human rights. which held that the Alien Tort Statute furnished jurisdiction when a U.S. national aided and abetted in a crime against humanity. In this case the conduct complained of was the persecution of LGBTI individuals in Uganda, actions the District Court had no difficulty finding constituted "a crime against humanity that unquestionably violates international norms." 
III. U.S. CASE LAW CITING TO THE ROME STATUTE
IV. U.S. FEDERAL STATUTORY ANALOGUES TO ICC CRIMES
Some of the material in this Section of the Report has been drawn from information taken from the AMICC website.
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All three ICC crimes over which the Court can currently exercise jurisdiction -war crimes, crimes against humanity, and genocide -are punishable in some fashion under U.S. law. Under the principle of complementarity, the ICC must defer to genuine national investigations and prosecutions provided that the proceedings are not intended to shield the accused from justice.
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The capacity of the United States to investigate and try individuals for atrocity crimes, regardless of how they are labeled, means that justice could generally be served in U.S. courts, both civilian and --with respect to war crimes --military.
However, it is important to note that U.S. courts, as a matter of statutory construction, employ a presumption against the extraterritorial application of U.S. law. 73 Thus, unless Congress has evinced a clear intention otherwise, U.S. criminal law is presumed to apply only to conduct occurring within the territorial jurisdiction of the United States. 74 There are many federal crimes that do either explicitly or through judicial interpretation apply to acts abroad; however, in each case an assessment of Congressional intent is required. Interestingly, one federal court has held that criminal prohibitions 67 
A.
WAR CRIMES
U.S. Federal Courts
Some (but not all) war crimes may be prosecuted by U.S. civil courts, whether committed within or outside of the U.S., but only when:
The victim is a U.S. national or member of the U. 
B. CRIMES AGAINST HUMANITY
The United States does not have any current statutory provisions that specifically address "crimes against humanity," although such legislation was proposed in 2010 by Senator Richard Durbin (D-Ill), and is currently again being considered.
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This legislation would amend the federal criminal code to impose a fine and/or prison term of up to 20 years (or any term of years or for life if death results from a violation of the prohibitions of the Act) on any person who commits or engages in conduct that would violate specified federal criminal laws as part of a widespread and systematic attack against any civilian population, with knowledge of the attack. The Act would provide jurisdiction if the alleged offender was a U.S. national, an alien residing in the United States, or a stateless person whose habitual residence is in the United States; or if the offense was committed in whole or in part within the United States.
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The American Bar Association (ABA) has urged Congress to enact legislation to prevent and punish crimes against humanity, as well as encouraging the United States Government to take an active role in the negotiation and adoption of a global convention for the prevention and punishment of crimes against humanity. The ABA adopted a Resolution supporting the adoption of federal legislation on Crimes Against Humanity in 2014, 78 and a taskforce chaired by former Ambassador David Scheffer is currently working on this. 79 If committed in the United States or by members of the U.S. military most Article 7 crimes would violate domestic U.S. criminal or military laws. If committed outside of the U.S., such crimes may be prosecuted in U.S. civil courts only if they involve torture, attempted torture, or certain forms of international terrorism.
1.
Murder, Rome Statute Article 7(1)(a) g. 18 U.S.C. § 1587, penalizing captains, masters, and commanders of a vessel that has a slave on board;
Enslavement, Rome Statute Article 7(1)(c)
h. 18 U.S.C. § 1588, penalizing those masters, owners, or persons of any vessel who receives on board any person with the knowledge or intent that he or she is to be taken outside of the U.S. to be held or sold as a slave; and i. 18 U.S.C. § 242, the willful subjection of individuals under the color of law to the deprivation of any rights, privileges or immunities guaranteed by the Constitution or laws of the United States.
Deportation, Rome Statute Article 7(1)(d)
The only comparable statutory provision is 18 U.S.C. § 1201, which covers the unlawful seizing, confining, inveigling, decoying, kidnapping, abducting or carrying away and holding for ransom or reward "or otherwise" any person, or conspiracies or attempts to do the same.
Imprisonment, Rome Statute Article 7(1)(e)
Analogous U.S. law includes 18 U.S.C. § 242, as discussed above under "Enslavement" and 18 U.S.C. § 1201, as discussed above under "Deportation." 18 U.S.C. § 2422, knowingly persuading, inducing, enticing or coercing any individual to travel to engage in prostitution or any sexual activity for which a person can be charged with a criminal offense; and c. 18 U.S.C. § 2423, knowingly transporting an individual under 18 years of age with the intent that he or she engage in prostitution or any sexual activity for which a person can be charged with a criminal offense.
Persecution, Rome Statute Article 7(1)(h)
No specific U.S. statutory provision covers extermination. However, 18 U.S.C. § 242 (deprivation of rights under color of law) punishes those individuals who willfully subjects those individuals to the deprivation of any rights, privileges, or immunities secured or protected by the Constitution or laws of the United States on account of race, color or alienage.
C. TORTURE
The U.S. Torture Act of 1994 (18 U.S.C. § 2340 et seq.) defines torture as:
[A]n act committed by a person acting under the color of law specifically intended to inflict severe physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) upon another person within his custody or physical control.
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The Act sets the punishment of imprisonment for not more than 20 years; or, if torture resulted in the death of victim, punishment by death or imprisonment for any term of years or life. For jurisdiction, the alleged offender must be a U.S. national or present in the United States, presumably permitting the exercise of universal jurisdiction. In addition to similar references in list form with genocide, § 2340 is also cross-referenced by 18 U.S.C. § 1841, protection of unborn children-such that an offender of alleged torture that leads to the death of an unborn child is guilty of a separate offense for the death of the child.
81
18 U.S.C. § 2340B allows for the application of State or local law and forecloses the creation of procedural or substantive rights in a civil proceeding.
The only case to be prosecuted under the Torture Act thus far is that of Charles McArthur Emmanuel (also known as Charles 'Chuckie' Taylor), the son of Liberian warlord Charles Taylor, for acts of torture committed against Liberian nationals in Liberia and Sierra Leonean refugees in Liberia. Taylor was convicted of torture in January of 2009 and sentenced to ninety-seven years in prison, a ruling that was upheld on appeal.
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In reaching its decision the Court sustained the extraterritorial application of the Torture Act and its constitutionality. 83 The trial judgment in the case described torture as a jus cogens offence. universal criminal jurisdiction by the U.S. Government. 85 It has been suggested that the Taylor case provides a template for future prosecutions of U.S. officials under the Torture Act. 86 The Torture Victims Protection Act of 1991 87 (TVPA) allows for the filing of civil suits in the United States against individuals who committed acts of torture or extrajudicial killing in their official capacity for a foreign nation. Note, however, that both the Torture Act and the TVPA are limited in their application by the Foreign Sovereign Immunity Act of 2005, 88 which restricts the availability of remedies when the defendant is a state actor. Generally speaking, the principle obstacle to the use of private law remedies against human rights violators in the United States is not substantive international law but rather domestic procedural law.
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D. GENOCIDE
U.S. federal law originally permitted the prosecution of genocide in U.S. courts if the crime was committed in whole or in part the United States or if the offender was a U.S. national, legal alien or habitual resident.
This legislation was originally sponsored by then-Senator Joseph Biden, now Vice President, in 1987. Known as the "Proxmire Act" because it was introduced by Senator William Proxmire (D-WI), the law was a significant achievement. Proxmire was an ardent proponent of ratifying the Genocide Convention. In 1967, Proxmire vowed to deliver a speech each day on the Senate floor until ratification was achieved. Calling the Senate's failure to ratify "a national shame," Proxmire presented a total of 3,211 speeches over 19 years. 90 The Proxmire Act was amended by the Genocide Accountability Act of 2007, Public Law 110-151 (December 21, 2007) (GAA). The GAA closes a loophole in the Proxmire Act. Genocide involves a series of acts (e.g. killing, causing serious bodily or mental harm) committed against members of a national, religious, racial, or ethnical group with the intent to destroy the group, in whole or in substantial part, as such. The GAA permits the following additional categories of individuals suspected of genocide abroad to be prosecuted for genocide in U.S. courts: aliens lawfully admitted for permanent residence; stateless persons whose "habitual residence" is in the United States; and individuals "brought into, or found in the United States, even if the offense occurred outside the United States." Previously, genocide only was considered a crime if committed within the United States or by a U.S. national outside the United States. Consequently, a non-U.S. national accused of committing genocide elsewhere (e.g. in Bosnia, Sudan, or Rwanda) and lawfully resident in the United States could not be prosecuted in U.S. courts for genocide. That individual could only be prosecuted for immigration fraud or customs law irregularities; and deported to his or her home country to face possible prosecution there.
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E. FEMALE GENITAL MUTILATION
18 U.S.C §116; Female Genital Mutilation (FGM). FGM refers to cutting and other procedures that injure the female genital organs for non-medical reasons. FGM is a federal crime in the United States when carried out on girls under the age of 18, and it is also illegal to send or attempt to send a girl out of the United States to have FGM performed. The law applies to persons who perform the acts, as well as to those persons who aid and abet them: 18 U.S.C. § 2. The crime is punishable by up to five years in prison, fines, or both.
V. U.S. STATE LAW ANALOGUES TO ICC CRIMES
At the state level, while most states criminalize terrorism, the case law is relatively sparse, and no state criminalizes directly ICC crimes, although they presumably could do so constitutionally. One exception is Puerto Rico, which has a crimes against humanity statute. 93 There were 2,734 search results for "genocide" in U.S. Statutes and Legislation, ranging from establishing Holocaust and Genocide commissions, creating education code provisions for the teaching of genocide, setting aside memorial days for the Armenian genocide or Kristallnacht, and prohibiting economic dealings with complicit corporate entities in response to Darfur genocide. A similar search for "war crimes" (filtered to remove references to the United Nations War Crimes Commission) revealed 186 results. The majority of these results were again "recognition" legislation, however a number of states have passed resolutions in recent months supporting the eradication of the radical Islamic group ISIL/ISIS. A search by term in the statutes and legislation of the States for the term "crimes against humanity" revealed 552 results, most of which were also of a "recognition" nature. 94 See, e.g., 24 PA. STAT. AND U.S. service members accused of war crimes would be tried by a court-martial under the UCMJ for violations of the laws of war, as codified in the UCMJ, although some have argued that the gaps between the UCMJ and the provisions of the ICC Statute or so extensive that they might not satisfy Rome Statute standards regarding complementarity. 101 At the same time, following the attacks of September 11, 2001, and the U.S. military response thereto, credible allegations involving violations of the laws of war and human rights violations were raised concerning members of the Executive Branch, U.S. military forces, CIA officials and private military contractors. There have been allegations of prisoner abuse and war crimes regarding the conduct of U.S. forces in Afghanistan, allegations of torture committed against prisoners detained in U.S. custody, most notoriously the military prison located at Guantanamo Bay 102 and the Abu Ghraib prison in Iraq, 103 objects in the Afghan and Iraq theatres. 104 A full assessment of these allegations and the U.S. responses thereto is beyond the scope of this article. Nonetheless, given the serious nature of the allegations, the widespread chronicling of them by observers inside and outside the U.S. government including UN Fact-finding commissions and human rights bodies, 105 human rights organizations, 106 the International Committee of the Red Cross, 107 and the United States Senate itself, which issued a 6,000 page report on torture on December 9, 2014, 108 it is important to address them as at least some of the allegations could, if proven, constitute ICC crimes.
There have been only a handful of criminal prosecutions brought with respect to any of these allegations; the cases that have been pursued have largely concerned low-level individuals. 109 The U.S. government has generally not pursued accountability for the commission of ICC crimes by U.S. persons and has generally opposed civil suits seeking redress as well, either invoking immunities, the States Secrets doctrines, or other legal procedures. This has been true of both the Bush and the Obama Administrations. 110 Human Rights organizations and scholars have argued that lawsuits seeking accountability -or demands for criminal redress -have been systematically blocked by all three branches of government.
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Although the U.S. is not a party to the Rome Statute, some of the countries that have been the situs of U.S. military activities are Members of the ICC. Thus, the Court could potentially have jurisdiction over the actions of U.S. persons for the commission of ICC crimes, particularly if the United States cannot either for political or legal reasons investigate or prosecute those crimes itself.
VIII. CONCLUSION
This article demonstrates that the United States has a complicated relationship to questions of complementarity in the Rome Statute. With a vigorous system of federal and state criminal justice, the United States is more than capable of prosecuting ICC crimes effectively. And sometimes the United States is supportive of efforts to combat impunity for the commission of ICC crimes abroad, if it perceives this support to be in the U.S. national interest or strong pluralist civil society coalitions supporting U.S. action (as in the case of Darfur) emerge. However, there are considerable legal gaps in coverage, particularly as regards crimes against humanity and war crimes, that could prevent U.S. courts from exercising criminal jurisdiction over U.S. and foreign nationals accused of committing ICC crimes, particularly given the presumption against extraterritoriality in the application of U.S. federal criminal law. Finally, there appear to be tremendous political barriers to accountability for the commission of ICC crimes by U.S. persons. For this reason, the United States continues to have an uneasy relationship with the International Criminal Court and is likely to do so for some time. 
